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Foreword 

The Insolvency and Bankruptcy Code (IBC) is being regarded as an 

important corporate reform. The Code was aimed at efficient bankruptcy 

resolution which in effect will incentivize entrepreneurship and maximizes 

value of assets. 

The new code generated huge interest among buyers of distressed debt 

globally as it prevented wilful defaulters and promoters of defaulting 

companies from bidding for the failing companies. 

The Code has attained significance as Indian banks were facing with the challenge of 

burgeoning Non-performing Assets or bad loans. The twin balance sheet problem — where 

there are stress assets on both the lenders’ and borrowers’ books — is one of the biggest 

problem faced by the otherwise flourishing economy. IBC was expected to clear up the bad 

loans of the debt burdened state-owned banks and create a dynamic market in restructured 

debt. 

As per Government figures, since the new law came into force in December 2016 the IBC has 

helped in addressing stressed asset worth approximately Rs. 3 trillion directly or indirectly. 

In 2018, over Rs. 80,000 crore was recovered from various corporate debtors, which had 

defaulted payments, under the IBC through various insolvency proceeding at the NCLAT 

(National Company Law Appellate Tribunal) and NCLTs (National Company Law Tribunal). 

The improvement in India’s ranking in World Bank’s Ease of Doing Business has been 

attributed to the enactment and implementation of the Act. 

The IBC, which has completed two years of existence, remains a work in progress despite 

creditors getting record recoveries and a rise of never-before opportunities to exit and buy 

businesses in India. 

It has already undergone two amendments. While IBC Amendment Act 2018 replaced an 

earlier ordinance on Section 29A that debars loan defaulters from bidding for stressed 

assets, the second change through an ordinance gave rights to homebuyers to be the 

financial creditors. Thus, it is early days to classify the code as a success and failure.   

As the IBC is new act it does not have a jurisprudence to be referred to. The Code is evolving 

through the rulings of Supreme Court and the Adjudicating Authorities such as the NCLAT 

and NCLTs. 

However, absence of jurisprudence is hampering the swift implementation of the Code. 

Delays and confusion have started surfacing in some cases because of different NCLTs are 
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giving different rulings. It will take at least few more years to settle these issues until once 

the Supreme Court delivers its verdict on these cases.         

India’s judicial system is already beset with delays. In over 30 per cent of cases the 270-day 

timeline has been breached. The sluggish rate of resolution of cases that have come under 

the IBC is becoming a major roadblock. The regulator Insolvency and Bankruptcy Board of 

India (IBBI) have been swift in responding to the changing requirements of the nascent eco-

system. IBBI has also tightened regulations to punish the successful bidders for backing out.  

There have also been efforts to improve the infrastructures of the quasi-judicial authorities 

such as the NCLAT and NCLTs so as bring in pace of the cases for resolution. These have 

included increasing the number of members as well as raising the number of NCLT benches 

as well as members, among others, to help cut delay. 

The Indian Chamber of Commerce (ICC) is bringing out this newsletter with an objective to 

communicate the latest developments in the insolvency and bankruptcy scenario. This 

newsletter would also try to provide an objective analysis of these developments from the 

experts of these fields. 

 

Mr. Rudra Chatterjee 

President, ICC 
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Key Regulatory Developments 

 

1st March, 2019 – Notification under section 7(1) of the Insolvency and Bankruptcy Code, 

2016 

The Central Government notified that the category of persons who may file an application 

for initiating corporate insolvency resolution process against a corporate debtor before the 

Adjudicating Authority, on behalf of the financial creditor. They are - (i) a guardian; (ii) an 

executor or administrator of an estate of a financial creditor; (iii) a trustee (including a 

debenture trustee); and (v) a person duly authorised by the Board of Directors of a Company  

 

7th February, 2019 – Relaxation of External Commercial Borrowing (ECB) framework 

for Resolution Applicants 

The Reserve Bank of India allowed bidders of insolvent companies to raise funds through 

External Commercial Borrowings (ECBs) to repay existing lenders in a bid to facilitate 

resolution process under insolvency law. Under the extant ECB framework, proceeds of ECB 

denominated in either foreign currency or Indian Rupee (INR), are not permitted to be 

utilised for repayment or for on-lending for repayment of domestic Rupee loans. The 

resolution applicants under Corporate Insolvency Resolution Process (CIRP) under 

Insolvency and Bankruptcy Code (IBC), 2016 may find it attractive to borrow abroad to repay 

the existing lenders. The move proposes to relax the end-use restrictions under the approval 

route of the ECB framework for resolution applicants under the CIRP and allow them to 

utilise the ECB proceeds for repayment of Rupee term loans of the target company. Such 

ECBs could be availed from all eligible lenders under the extant ECB framework except from 

overseas branches/subsidiaries of Indian banks. Guidelines in this regard are expected to be 

issued by the end of February 2019. 

24th January, 2019 – The Insolvency and Bankruptcy Board of India amends the 

Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for 

Corporate Persons) Regulations, 2016 

The Insolvency and Bankruptcy Code, 2016 provides for corporate insolvency resolution 

process for invitation, receipt, and consideration of resolution plans; and approval of a 

resolution plan to resolve insolvency of the corporate debtor. It envisages that a resolution 

plan, once approved, must be implemented. In furtherance of this, the Insolvency and 
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Bankruptcy Board of India has notified the Insolvency and Bankruptcy Board of India 

(Insolvency Resolution Process for Corporate Persons) (Amendment) Regulations, 2019 

today to discourage persons, other than genuine, capable and credible resolution applicants, 

to submit resolution plans. 

 

15th January, 2019 – Insolvency and Bankruptcy Board Of India (Voluntary Liquidation 

Process) (Amendment) Regulations, 2019  

The Insolvency and Bankruptcy Board of India has amended Insolvency and Bankruptcy 

Board of India (Voluntary Liquidation Process) Regulations, 2017. With the amendment the 

new regulation is known as the Insolvency and Bankruptcy Board of India (Voluntary 

Liquidation Process) (Amendment) Regulations, 2019. In addition there were also 

amendments in clauses and schedule of the Regulations. 
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IBC Orders  

A brief of trend setting decisions of judicial and quasi-judicial bodies during the months of 

January to March 2019 is as under: 

K. Sashidhar Vs. Indian Overseas Bank & Ors. [CA No. 10673 of 2018 with CA No. 10719 of 

2018, CA No. 10971 of 2018 and SLP (C) No. 29181 of 2018] 

The Supreme Court has observed in the matters of K. Sashidhar vs. Indian Overseas Bank 

that National Company Law Tribunal has no jurisdiction and authority to analyse or evaluate 

the commercial decision of the Committee of Creditors (CoC) to enquire into the justness of 

the rejection of the resolution plan by the dissenting financial creditors.  

The bench comprising Justice AM Khanwilkar and Justice Ajay Rastogi in their judgment 

dated 5th February 2019, observed that upon receipt of a "rejected" resolution plan, the 

adjudicating authority (NCLT) is obligated to initiate liquidation process under Section 33(1) 

of the Insolvency and Bankruptcy Code. 

The bench was considering appeals against NCLAT Rulings which held that the requirement 

of approval of resolution plan by vote of not less than 75% of voting share of financial 

creditors is mandatory. Rejecting the appeal filed by Resolution applicants, the bench 

observed that the action of liquidation process is avoidable, only if approval of the 

resolution plan is by a vote of not less than 75% (as in October, 2017) of voting share of the 

financial creditors. 

Vijay Kumar Jain Vs. Standard Chartered Bank & Ors. [Civil Appeal No.8430 of 2018]  

In the matters of Vijay Kumar Jain Vs. Standard Chartered Bank an appeal was filed in the 

Supreme Court against orders of the NCLT and NCLAT, wherein both the Adjudicating 

Authorities (AA) rejected the prayer of an erstwhile director for getting copy of the 

resolution plans from the Resolution Professional (RP). 

The Supreme Court of India in its judgment on 31st January, 2019 held that the members of 

the suspended Board of Directors of a corporate debtor has the right to receive insolvency 

resolution plans submitted before the RP, in order to effectively participate in the meetings 

of Committee of Creditors (CoC). 

Swiss Ribbons Pvt. Ltd. & Anr. Vs. Union of India & Ors. [Writ Petition (Civil) No. 99 of 

2018] 

The Supreme Court of India in its judgment dated 25th January, 2019 in the matter of Swiss 
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Ribbons Pvt. Ltd. & Anr. Vs. Union of India & Ors upheld the constitutional validity of the 

Insolvency and Bankruptcy Code, 2016 in its entirety. 

The judgment stated that the Code ensures revival and continuation of the Corporate 

Debtor (CD) by protecting it from its own management and from liquidation. The Code, 

rather being mere recovery legislation for creditors, actually provides an opportunity for the 

CD to be back on its feet. 

In the judgment, the apex court also differentiated between Financial Creditors (FCs) and 

Operational Creditors (OCs). It stated that FCs generally lend finance on a term loan or for 

working capital that enables the CD to either set up and/or operate its business. On the 

other hand, contracts with OCs are relatable to supply of goods and services in the 

operation of business. 

Clarifying on the constitutional validity of Section 29A, the judgment stated a resolution 

applicant has no vested right for consideration or approval of its resolution plan. Therefore, 

the apex court considers no vested right is taken away by Section 29A. 

The judgment also made an observation on the powers of Resolution Professionals (RPs). It 

stated that a RP is a facilitator of the resolution process, whose administrative functions are 

overseen by the Committee of Creditors and Adjudicating Authority. Further, the judgment 

maintains that a person, who is unable to service its own debt beyond the grace period, is 

unfit to be eligible to become a resolution applicant. 

 

Forech India Ltd. Vs. Edelweiss Assets Reconstruction Co. Ltd. [Civil Appeal No. 818 Of 

2018] 

Forech India Ltd. approached the Supreme Court of India against the order of NCLAT 

refusing to terminate Corporate Insolvency Resolution Process (CIRP) proceedings 

initiated by a financial creditor.  

The Hon’ble Supreme Court in a judgment delivered on 22nd January, 2019 held that CIRP 

under the Insolvency and Bankruptcy Code (IBC) can continue independent of an y 

pending winding up process against the corporate debtor pending in the High Court 

under the Companies Act.  Forech India Ltd., an operational creditor, had originally filed 

an application in the High Court to wind up the corporate debtor under Section 43 3(e) 

of the Companies Act, 2013 in 2014. 
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Opinion – Where IBC is heading? 

Highlights of Recent Supreme Court Judgements (Swiss Ribbons v. Union of 

India on 25.1.2019) 

Author(s) – Arun Kumar Gupta, Chartered Accountant and Insolvency Professional; 

Wrishik Ganguly, Advocate, Calcutta High Court 

The Hon’ble Supreme Court upheld the constitutionality of the provisions of the 

Insolvency and Bankruptcy Code, 2016. This is a landmark judgment in the development 

of the Code. 

The key implications of the Supreme Court judgment are as follows: 

(a) Legislative Policy has shifted from “inability to pay debts” to “determination of 

default”. There are four reasons for the same: (a) predictability and certainty; (b) 

interest of CD is to be safeguarded; (c) the cause of default is not relevant and 

protecting economic interest is relevant in case of financial stress; (d) liquidation can 

only be upon failure of resolution process. 

(b) Preamble upheld - The Code is for reorganization and insolvency resolution of 

Corporate Debtors in a time bound manner. Liquidation is the last resort and is not 

referred to in the Preamble. The CD benefits from Resolution and the interests of all 

stakeholders are looked after. The Code promotes entrepreneurship and maximizes 

the value of the assets of the Corporate Debtors. 

(c) Approach of IBC - The approach of the Code ensures revival and continuation of the 

CD by protecting it from its own management and from liquidation. The Code 

separates the interests of the CD from that of its promoters/ management. CIRP and 

the moratorium imposed by Section 14 is not adversarial to the CD but in its interest 

by preserving assets of the CD during CIRP. Liquidation is only availed of as a last 

resort if there is either no resolution plan or the resolution plans submitted are not 

up to the mark. Even in liquidation, the liquidator can sell the business of the CD as a 

going concern. 

(d) FC vs OC vs COC - Classification between FCs and OCs is neither discriminatory, nor 

arbitrary, nor violative of Article 14 of the Constitution of India. The CoC has the 

primary responsibility of financial restructuring. It evaluates the resolution plan on 

the basis of feasibility and viability. Since the FCs are in the business of money 

lending, they are best equipped to assess viability and feasibility of the business of 

the CD.  
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(e) CD vs Promoters - The distinction between promoters and management and the 

corporate debtor has been judicially recognised. Displacement of the promoter or 

the management of a company in default can now be done relatively quickly to 

protect the company and its assets. 

(f) RP’s Powers - RP has no adjudicatory powers. He has administrative powers as 

opposed to quasi-judicial powers. The RP is really a facilitator of the resolution 

process, whose administrative functions are overseen by the CoC and by the AA. 

(g) Withdrawal - Regulation 30A(1) of the CIRP Regulations is not mandatory but is 

directory for the simple reason that on the facts of a given case, an application for 

withdrawal may be allowed in exceptional cases even after issue of invitation for 

expression of interest under Regulation 36A. A party can directly approach NCLT for 

withdrawal or settlement at any stage if the CoC is not constituted which will be 

decided by the NCLT after hearing all the concerned parties. The CoC does not have 

the last word on the subject; if CoC arbitrarily rejects a just settlement and/or 

withdrawal claim, the NCLT can always set aside such decision under section 60 of 

the Code. 

(h) Section 29A valid - The Supreme Court has not upheld that Relatives of the erstwhile 

promoters are also barred from submitting a plan, despite the fact that they may 

have no business connection with the erstwhile promoters.  

(i) Resolution Applicant – He has no vested right to be considered in the resolution 

process. “The legislative policy is that a person who is unable to service its own debt 

beyond the grace period referred to above, is unfit to be eligible to become a 

resolution applicant. This policy cannot be found fault with.” Neither can the period 

of one year be found fault with, as this is a policy matter decided by the RBI and 

which emerges from its Master Circular, as during this period, an NPA is classified as 

a substandard asset. 

(j) Resolution Plan - The Adjudicating Authority has, while looking into viability and 

feasibility of resolution plans approved by the CoC, always gone into whether OCs 

are given roughly the same treatment as FCs, and if they are not, such plans are 

either rejected or modified so that the OCs’ rights are safeguarded.  

(k) Liquidation waterfall – Provisions of Section 53 of the Code upheld. 

(l) NCLT Inherent Powers - The Supreme Court has allowed and applied Rule 11 of the 

NCLT Rules (which provides for inherent power) to permit the withdrawal after 

admission but prior to constitution of the COC. The recognition of the inherent 

powers of NCLT may introduce flexibility to the IBC process in situations that are not 

contemplated by the Code. Further, if the Committee of Creditors rejects a 

settlement proposal, it can be subjected to an appeal before the NCLT and 

thereafter, the NCLAT. 
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(m) NCLT, NCLAT - The NCLAT bench being only in Delhi, the apex court has directed 

the government to set up circuit benches of the NCLAT within six months. Also held 

that administration of tribunals must be under the Law Ministry. 

The Supreme Court judgment will have a significant impact on a number of stakeholders 

in insolvency resolution. It will aid in early identification and resolution given that the 

admission process as contemplated in Section 7 of the Code as interpreted by the 

Supreme Court in Innoventive has been validated after the constitutional test. The 

judgment also provides clarity on the role of Resolution Professionals and balances their 

roles and responsibilities and considers them as exercising administrative functions and 

subject to judicial supervision under Section 60(5) of the Code by the NCLT. This is an 

advancement of the Supreme Court's ruling that a Resolution Professional needs to 

place his prima-facie views for decision by the COC in Arcelor Mittal's case. 

The Supreme Court has strongly endorsed the IBC right from its inception. By upholding 

the constitutionality of the statute, the judgment in Swiss Ribbons has laid the 

foundation for implementation of the IBC. It brings back focus on the intent  of the IBC 

to resolve and revive a corporate debtor and thereby significantly reinforces the efforts 

of the creditors and other stakeholders to achieve such end.  

This judgement will also boost the confidence of investors and bidders in acquiring 

assets through IBC as well as generally improve ease of doing business in India.  

“These figures show that the experiment conducted in enacting  the Code is proving to be 

largely successful. The defaulters’ paradise is lost in its place, the economy’s rightful 

position has been regained.” 
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Events 

SIPI-INDIAN CHAMBER OF COMMERCE INITIATIVE IBC – CHALLENGES, LEARNINGS & WAY 

FORWARD 

ICC in collaboration with Society of Insolvency Practitioners of India (SIPI) organized a half 

day conference on IBC – Challenges, Learnings & Way Forward in Kolkata on 9th March 2019 

at The Park Hotel.  Hon'ble Justice Mr Jinan KR, Hon'ble Member, NCLT, attended the 

conference as the Chief Guest. The conference was addressed by Dr MS Sahoo, Chairperson, 

IBBI; Mr S Ramann, IA&AS, MD & CEO, National E-Governance Services Limited; Mr S P 

Chattopadhyay, Registrar, NCLT Kolkata Bench; Mr P R Rajagopal, Executive Director, 

Allahabad Bank; Mr Rajesh Chura, Chairman, EIRC, ICSI; Mr Sumit Binani, Chairman, EIRC, 

ICAI; Mr Sumant Batra, President, SIPI; Mr Krishnava Dutt, Partner, Argus Partners; Mr Sunil 

Kanoria, Vice Chairman, Srei Infrastructure Finance Ltd.; Mr SM Gupta, President, NCLT Bar 

Association; Mr Dinkar Venkatasubramanian, Partner, EY, Mr Ashwin Bishnoi, Partner, 

Khaitan & Co, Delhi;  Mr Kannan T, Director, LSI Resolution (P) Ltd. 

The conference was attended by 150 delegates and included insolvency professionals, 

financial managers and lawyers.  

 

Hon'ble Justice Mr Jinan KR, Hon'ble Member, NCLT delivering his address 
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ICC Expert Committee on Stress Resolution 

 

Mr Ashish Chhawchharia, Chairman, ICC Expert Committee on Stress 
Resolution & Practice Head – Eastern Region Grant Thornton India  

Mr Ashish Chhawchharia is a Partner at Grant Thornton India and heads the 
Restructuring services practice for the Firm. He is a Chartered Accountant 
and qualified Insolvency Professional with over 23 years of professional 
experience. He is also the Chairperson of ICC Committee on Stressed Assets 
Resolution  

Mr Chhawchharia has substantial experience restructuring companies in 
financial distress and managing insolvent companies on behalf of 
stakeholders.  His sector experience includes industry verticals such as 
metals & mining; energy; banking and capital markets, manufacturing, 
healthcare and real estate. 

  

 

Mr Anshuman Nathany, Member, ICC Expert Committee on Stress 
Resolution & Director, LSI Resolution (P) Ltd 

Mr Anshuman Nathany has rich experience in Debt syndication, Mergers & 
Acquisition, Restructuring and Resolution / Liquidation under Insolvency & 
Bankruptcy Code, 2016. 

  

 

Mr Arun Kumar Gupta, Member, ICC Expert Committee on Stress Resolution 
& Partner, Arun Tarun & Co. 

Mr Arun Kumar Gupta is a practicing Chartered Accountant with more than 
18 years of experience of working in various fields of accounts and finance in 
multinational companies in India and abroad. He is currently advising and 
consulting clients on Insolvency, Business & Finance and Corporate Law 
related matters. In a short span of time, Mr Gupta has successfully 
completed multiple corporate insolvency resolution assignments as its IRP 
and related resolution plans have been approved by the Hon’ble NCLT. 

  

 

Mr Debanjan Mandal, Member, ICC Expert Committee on Stress Resolution 
& Partner, Fox and Mandal 

Mr DebanjanMandal is a partner at Fox & Mandal ("F&M") a premier multi-
disciplinary law firm in Kolkata. His areas of practice are varied including 
Alternative Dispute Resolution, Banking Law, M&A, Commercial Law, 
Commercial Litigation, Companies Law, Constitutional Law, Contract Law, 
Family Law and Land Law to name a few. He is a member of the Executive 
Committee of Indian Chamber of Commerce and Chairman of ICC National 
Expert Committee on Corporate and Legal Affairs. 
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Ankur Mukherjee 
Executive Officer 
Department of Economic Affairs and Policy  
Indian Chamber of Commerce  
Landline: 033-2253 4322 (D), E mail: 
ankur.mukherjee @indianchamber.net 

 

Mr. Rajarshi Ghosh  
Head - Department of Economic 
Affairs and Policy  
Indian Chamber of Commerce  
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About ICC 

Founded in 1925, Indian Chamber of Commerce (ICC) is the leading and only National 

Chamber of Commerce operating from Kolkata, and one of the most pro-active and forward 

looking Chambers in the country today. Its membership spans some of the most prominent 

and major industrial groups in India. ICC’s forte is its ability to anticipate the needs of the 

future, respond to challenges, and prepare the stakeholders in the economy to benefit from 

these changes and opportunities.  

Set up by a group of pioneering industrialists led by Mr G D Birla, the Indian Chamber of 

Commerce was closely associated with the Indian Freedom Movement, as the first organised 

voice of indigenous Indian Industry. Several of the distinguished industry leaders in India, 

such as Mr. B M Birla, Sir Ardeshir Dalal, Sir Badridas Goenka, Mr. S P Jain, Lala Karam Chand 

Thapar, Mr. Russi Mody, Mr. Ashok Jain, Mr. Sanjiv Goenka, have led the ICC as its President. 

Currently, Mr. Rudra Chatterjee is leading the Chamber as its President.  

ICC is the only Chamber from India to win the first prize in World Chambers Competition in 

Quebec, Canada.  

ICC’s North-East Initiative has gained a new momentum and dynamism over the last few 

years. ICC has a special focus upon India’s trade & commerce relations with South & South 

East Asian nations, in sync with India’s ‘Act East’ Policy, and has played a key role in building 

synergies between India and her Asian neighbours through Trade & Business Delegation 

Exchanges, and large Investment Summits.  

ICC also has a very strong focus upon Economic Research & Policy issues - it regularly 

undertakes Macro-economic Surveys/Studies, prepares State Investment Climate Reports 

and Sector Reports, provides necessary Policy Inputs & Budget Recommendations to 

Governments at State & Central levels.  

The Indian Chamber of Commerce headquartered in Kolkata, over the last few years has 

truly emerged as a national Chamber of repute, with full-fledged offices in New Delhi, 

Mumbai, Guwahati, Ranchi and Bhubaneshwar & Hyderabad functioning efficiently, and 

building meaningful synergies among Industry and Government by addressing strategic 

issues of national significance. 
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